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1. VANCE
This ghievance was filed on May 3, 1996 by Local No. 102 of the Utilicy Workers

Union of América (hercafter referred 10 as the *“Union™) on behalf of Local 102-M in the
Coal and AsH Department of the Hatficld Power Station of Allegheny Encrgy (hereafter
referred to as the “Company™ or “Managemant™). The Union contends that the Company
has violated the parties Collective Bargaining Agreement.’ The grievance states: “We
protest the upfair acticn of the company for not flling & permanent Barge Handlers
vacangy.” They ask that the grievants be: made whole.

The grievance was denied and the Union appealed the maiter to Step 2.
Management fesponded denying the appeal. In its response, Management stated:

This grievance was discussed in detail at 2 Second Level Meeling at Hatfield
Powe?“itation on Seprember 13, 1996, As there is no violation of the current
labor 4greement, this grievance is. denied.

The Tso was appcaled to arsitration and, the undersigned arbitrator was
appointed to Rear and decide the mater, Accordingly, a hearing was held on March 27,
2007 in Greensburg, Pernsylvamia at which time the paptiss were afforded full

opportunity t9 present evidence, both oral and written, to cross-examine witnesses, who

were sworn, jnd to argue their respective positions. The record was closed upon the

subrnission of post hearing briefs on Mav 12, 2007,
11. BACKGROU

Mr. David Corob festified that he has worked for Allegheny Energy since
Ocwober, 1973 currently in the Maintenance Deparment. He also serves as Union

President. Afjthe time the grievance wat filed, he was the Health and Safety Officer. He

! AGREEMENT between Wost Penn Power Company and Local Unice No. 102 URility Workers of
America, AFL-JIO, May 1, 1992 to April 30, 1096 (hereafter referred to as the “Agreement™).

2
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stuled that the ericvance was filed because of the way the Company filled a vacency in
the Coal and jAsh Depsrtment upon the retirement of Mr. George Riess. According t0
Mr. Corob, Mr. Riess's position should have been filled using job seniority consistent
with Section 10.4 of the Agreement for “Tobs In A Series.™ Mr, Riess held the position
of Barge Unlpader Operator. The remaining jobs by sequence are Towboat Operator,
Heavy Equiptient Operator and Barge Handler. When Mr. Riess retived, Mr. Newmeyer,
who had the fost job seniority in the next position of the job series (Towboat Operator)
should have moved to the open position of Barge Unloader Operator.  Rather the

Corapany moved Mr. Goodwin with less job seniority into the position. Mr. Scott who

had more job
should have

seniority whq
the next posi

than either M

seniority in the next position of the job series (Heavy Equipment Operator)
ghen moved to Towboat Operator rather than Mr. Pawlak with less job
was moved into the position, and Mr. Chury who had more job senionty in
ion of the job series (Barge Handler) to Heavy Equipment Operator rather

r. Matthews or Mr. Rygle, whoever was senior, both of whom had less job

semiority. THe Barge Handler should bave then been (led from the Labor Gang. Mr.

Corob stated| the improper filling of tie open job may have affected the employe2’s
overtime, salary and pension. According to Mr. Corob the employee’s job seniority
should have followed, not the unit seniority, although, if done properly, both will be

the same, Hg pointed out there has never been a grisvanee on this issue.

Mr.

orob said that the Company knows of a permanent vacancy well in advance

because the nion adraimisters the hospilalization plan for retircee and is usually notified

one quarter Before an employee retires  ‘When they leam of a plarmed retirement, they

2 There are fouf crews entitied “A”, “B™, “C” and 1, all of which have in their job series sequence Barge
Unloader Operl . Towbeat Operator, Hesvy Equipment Cpenator and Barge Handler.
3
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inform the Canpany. Mr, Coob reviewsd the schedule dated May 1, 1996, He pointed
out that Mr. Reiss was not on it, and therefore, he had retired. Reviewing the July 7,
1996 schedul$, he stated that everyone was in the correct position. As a result, he felt
that Mr. Newmeyer suffered an economical loss for more than two months. He also felt
that Mr. Scott] Mr. Chury and those eligible for Barpe Handler suffered an economic loss
because they fvere deuied the opportunity to move up fo increase their base pay, overime
and other berjefits, Mr. Newmeyer wa: properly tratned 10 go to the Barge Unloader
QOperator as wis everyone ¢lse down the line.

Mr. Jopeph M, Zimmertink testif ed that he has worked for Allegheny Energy for
27 yeats, currpntly in Maintéﬁmcc. He has been a Union officer for 27 seven years and
ewrrently servps as Shop Steward. At the time of the grievance, he was President of the
Unzon. Mr. Zimmeriink stated that the first level grievance meeting was held on May 3,
1996 with Mr, Tom Sioner.  They discussed the Barge Handler, Mt Stoner said that he
was not going to move people in the Coal and Ash Unit because of negotistions. He
thought the Tpwhozt Operator might be the highest paid job after negotiations and that
was his reason for not making the proper moves when Mr. Reiss retired. Mr. Zimmerlink
stated there i no language in the Agreement 1o support this position. He filed the
grievance bedause the people werc not moved properly. It was to cover evervone
affected. At [the first and second level mestings, Mr. Newmever, Mr. Scolt and Mr.
Chury’s namef were mentionad.

Mr. Zimmerlink stated that Section 10.4 of the Agreement required that the semior
person move yp continuing with each position in the job series until the bottom job that is

filled by bid. He pointed out that in 1984, he moved from the senior qualified “C” person
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on “(* craw 4o the junior qualificd “B” derson on “A” crew 10 fill a permanent vacancy.

When Mr, Ref

55 retired, Mr. Newmeyer showld have moved from “A” Crew to “D” Cres

as Barge Uanlder Operator. Mr. Scott should have moved to Mr, Newmeyer's spar, Mr.

Chury should
filled by bid.

Acoording 1o

have moved 10 Mr. Scott s spot and the Barge Iandler should have beon

Mr. Zimmerlink, Mr. Gocdwin had a unit seniority datc of November 14,

1982 versus Mr. Newmeyer's unit seniority date of July 15, 1979, The grievance was

filed for not filling a permanent vacancy that created a chain reaction. M. Zimmerlink

wrote GLA dn the grievance referring 1o @ General Labor Agreement viclation because

the grievance

encompassed the whole A greement and the ¢chain reaction.

On crpss examinstion, Mr. Zimnerlink acknowledged that the grisvance did not

allege failurg

to move employees up and he confirmed that he puts GLA on every

grievance thay he files.

Mr. William J. Sterner testified that he is the fall-time President of UWUA Local

102 and is op temporary leave from the Company as a Lead Lineman in the Charlerol

Service Centér. He has been with the Company lor 34 years and has held positions with

the Union fi

most of his caresr. He has been a paxt of negotiations for five of the

Agreements.| Mr. Steroer stated that the: Agreement in effect at the time of the grievance

expired on April 30, 1996, The parties had agreed to a one year extension unti} a

successor Agreement could be obtainec. A Memorandum of Agreement was reached on

July 15, 1996. Ratification took ebout one month. At some point in July, 199 the

Company préperly filled the position of Mr. Riess.
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Mr. Stemer staiod that since the Union administers the health care plan for

rotivees, emplovees are requested to provide noticc so the Company can make the

appropriate payment sach quarter, My Riess did this and the Union notified the

Company of his planncd retitement. As a resuli, there was plenty of time to {ill the

vacancy wheh he retired. Mr. Swemner pointed out that Section 10.4 did not change during

negotiations, |and the Company has never filled g vacancy in the marmer they did to

replace Mr. Riess,

On coss~-examination, Mr, Sterncr acknowledged that the date of the tenative

Agreement was May 28, 1996 and that Mr. Riess’s position was filled on July 7, 1996.

He also statef] that when an employes requests retirement, there have been times when

{he effective date has changed.

Mr. Thomas Z. Scighman testified that he retired from the Company on February

1, 2003 ns
responsibility

managernent,

Regional Director of the Hatfield/Take LymyMitchcll Rcogions with
for operations, maintenance, labor relations and overall gencral

He held this position at ths time the grievance was filed.

M. Sgighmen stated that he wis familiar with Mr. Riess who retired in May,

1956, He stated that the Company used Section 13,17 of the Agreement fo fill the

vaLancy on a
vatancy. Fol

the plant was

lemporary basis. Hc pointed out that the Company does not always fil! a
example, if there was a Farge Unloader vacancy, it would not be filled if

not wnloading coal. The Shift Fuel Attendant was phased out. In the case

of Mr. Riess’§ position, the Company was in negotiations. There were several proposals

which conld

schedules,

12:18

have affected the vacarcy such as pay, staffing and altermate work
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Mr. Sdighrnan stated that the Cornpany began restructuring in February, 1995, A

team was orggnized in August, 1995 to implement recommendations that were approved

in January, 1996, Negutiations began in March of 1006 and were in progress when Mr.

Riess retired, [Mr. Seighman became involved in mid April, 1996 as a consultant berween
the redesign feam and the negotiating team. The pariies reached tenfative agreement on
May 28, 199§ and the Memorandum of Agreement was reached in the middle of July.

Mr. Stighmuan stated thet the Position Staffing Approval was submitted on June 7,
1996. Mr. Newmeyer was awarded the position on July 7, 1596, The Company decided
to fill the vafancy on a regular basis bocause there were no changes in the Agreement.
He stated it as always the Compsmy’s intent to fill Mr. Riess's position on a regular
hasis unless pffected by changes in the Agreement. The posting for o Barge Handler
went up on Yhly $, 1996 and was filled by Mr. George Dugan on July 22, 1996.

Mr. Seighman stated that the Cmpany refied on Management Rights to fill Mr.

Riess’s job an a temporary basis becavse no language required the Company to fill it as 2

regular vacancy, As an cxample, he cited iliness, imjury and military leave where
positions are filled on a teraporary bagis. Tn 1986, Mr. Gus Impasini’s position as garage
mechanic wis ternporarily filed for a ninimum of twa years as a result of iliness. Mr.
Seighman discussed » situation at the Mitchell Plant where & Heavy Equipment Operator

was filled dn a temporary basis beczuse the posilion was not required permanently.

When Mr, Walter Grazniak and Mr. Nicholas Young retired as a Shift Fuels Attendants
their positicns were not filled. During negotiations be siated the Company redirected
maintenancq outages and delayed hiring summer laborers until the Memorandum of

Agreement as reached.
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Mr. THomas H. Stoner testified tiat he has been employed by Allegheny Energy

since 1978, cubrently s 2 Consulting Engineer to provide cechrical support to operating

power stations, At the time of the grievance, he was Operations Manager at Hatfield’s

Ferry Power

Biation. He was imvolved in filling Mr. Riess’s position. Using the

Maznagerent Rights Clause, as well as Seqtion 13.17, the crew was moved up and the

Barge Handlcy
posilion on a
retireanent at §

Towboat Ope

Consideration

was filled at the best ecotomic rate. The Company decided not 1o fill the
regular basis because they hed never gone through negotiations and had a
he same time. Mr. Stoner stated that Mr. Seighman informed him shat the
Fators rate of pay and alternate work schedules could affect the position.

was alse, being given to 8 12 hour rotating schedule that could require

adding a 5" cxew. If the Company filled Mr. Riess's positicn and changed to the 12 hour

rotating sche:lee, Mr. Stoner stated thal the Agreement would require the payment of

differentials fi

could have be

r a change of schedule, short swings and days off. He stated that 20 people

en affected. Mr. Stoner recalled ternporary vacancies that wete filled for

medical and gilitary reasons. He also recalled the Heavy Equipment Operator being

filled on a tenjporary busis, at the Mitchell Plant.
II. POSITION OF YHE PARTIES
A|coMPaNY

The Company ¢ontends the Agreement does not mandate when a vacaney must be

filled due to

relirement.  They point ovt that Management Rights reserves the right to

determine size of the workforce and to promote employees unless otherwise specifically

limited by the

Agreemint. They state the Agreement does rot define permanent vacancy,

and thers 1s ndr support for the presumption that retivement craates a permanent vacancy.

12:15
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The Company asserts there is no past practice that mandates the Company to filt 2

vacancy due

ko retirement. They argue that undisputed testimony demonstraies that the

Company never faced the issue of filling; 2 vacancy due to refirement during negouations.

Henee there §

i nio past practice addressiv g the circumstances of this case. They argue that

arbitral pracedent states past practice camnot override the fundamental management right

of determinin

exercising so

The ¢

vacancy cregted by Mr. Riess's refirement on a temporary basis.

reshuffling c
out that the {
prudent busi

g when vacancies shovld be filled. The Company has a past practice of
e discretion in determining; when to fill a vacancy.

ompany contends thal it had a legitimate business reason for filling the
They assert tha
rews could reqult in change of schedule costs for 20 employees. They point
[ermpany always inteaded lo fill the vacancy on a regular basis, but made a

pess decision to wail until proposals that could affect the Coal Handling

Group were off the negotiating 1zble. Cne week after a tentative agreement was reached,

they filled t

he Barge Unloader on a regular basis.  Finglly, they contend that no

bargaining upit employees were harmed because the Company’s actions were proper. .

They requesy

that the grievance be denied. The Company's brief in¢luded a number of

arbitration awards in supperl of their position, all of which were carefully reviewed

Bl UNION

The Umion contends that the grievanis sheuld have moved up, and the remaining

job of Barge

not be filled

Unloader filled through the normal process. They argue that the jobs should

temporarily simply because the previous Agreement had been uxtended.

They pomt gut that military leave, illness and injury are instances where jobs are filed

tempaorarily because employees return as opposed to a vacancy resulting from retirement,

127118
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They state tha{ the Company is notificd in advance when an employee retires, so there 18

adcguats lime

to fill a permanent vacancy.

The Uion argues that the grigvance applies to all affected employces hecanse it

was identified

as General Labor Acresment, They coniend that unit seniority is the basis

for progressian as provided in Section 10.4 because of the past practice of moving

employess imy

give the Comy

mediately. The Union asserts that the Management Rights Clause does not

any the right to change language.

The Uion requests that the grisvance be sustained and all affected members

made whole, including, dut not Hmited to 401(k), pension, hourly wage, move-ups and
shift change for Mr. Newmeyer, Mr. Scctt, Mr. Chury and the person who came into the
bottor positidn. The Union points out that the senior Towboat Operator who would have
progressed patcd away and requests thar his beneficiaries got his share of the remedy.
IV VIANT CT PROVISIONS
Section LX - SENIORITY
9.8 | UNIT SENIORITY
An employee’s unit seniotity date shall be the date on which he first filled
aregular vacancy in the spezific recoghized unit ...
Section X — JOB VACANCIES
10.4 | JOBS IN A SERIES
In conformance with past practice, vacancies shafl not be advertiscd for
those jobs where emplayzes progress through job classifications in a job
8e71eS.
Section X1I{ - WORKING HOURS AND OVERTIME
13.17| TEMPORARY VACANCYES FOR SHIFT EbiPLOYﬁES
10
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26.1

A temporary shifl vacarcy shall be filled by advancing 2 gualified
pperator below the vaceney in the same Crew, filling the resullant
vacaneies in the lower positions in thal crew in the same manner, with the
yacancy in the lowest position or in a singlc position crew being filled by &
vionshift amployes, if this san be done at straight time. ...

PERMANENT VACANCIES

Permanent vacancies snsll be filled in accordance with Section TX,
Seniority.

Section XXVI-MANAGEMENT RIGHTS

Except as otherwise specifically limited in this Agreement, it is mutually
understood and agreed that the Company has the right to exercise the
regular and customary functions of Management, among which functions
are the ... the rights 1o Yire, assign work, suspend, discharge, discipline,
promote, demote, or tranafer, and to release employess hecause of lack of
work or for other proper reasons, subject however, 10 the employee’s or
Union representative’s privilege of submirning a gricvance as provided {or
in this Agreement. ...

v m’l_NLftE
The itsue 10 be determined is whether the Company violated the Agreetnent when

it failed o ihmediately fill the vacancy created upon the retirement of Mr. Riess. The

Union contends that the grievants shovld have moved up, leaving the remaining job of

Barge Unloader 1o be filled. They point ont that military leave, illness and injury arc

instances whcre jobs are filled tempovarily because the employees rewm to the jobs.

The Company counters that the Management Rights Clause gives it sole discretion to

determine when to fill a vacancy.

Whill the Management Rights Section provides “the right to exercise the regular

and custom
promole,

thig A

12116

functions of Management ... including the rights to ... assign work ...

ote, or transfer ..." it must be applied “as otherwise specifically limited in

t‘“

11
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Flkouri snd Elkouri in their Leatisc emtitled How Asbitration works discuss

vacancies, They state:

I is jpenerally recognized that in the absence of 2 contract provision limiting
management’s rights in regard to filling vacancies, as for example, a clear
requi t to tmaintain a certen number of cmployess on a particular job, it is

manakement’s right to determine whether 2 vacancy exists and whether and wher
it shall be filled. But where dutics associated with the vacancy are reassigned and

for fi

To

ihue to be performed by employees in other jobs, arbitrators will examine

er the employer has intentionally avoided contractually required procedures
ling jobs.”

termine whether the Company has intentiomally avoided comtractually

required progedures for filling Mr. Riess's vacancy, a significant factor in raaking such a

determination is what bappened fo the Juties that had been performed by Mr. Riess prior

to his retiretpent. In reviewing the lestimony of Mr. Seighman, it is clear that Mr. Riess’s

duties conﬁIued to be performed by other employecs under the provisions of Section

13.17 of th
relired, “we
In response
he restified

necessary.”

Apreement.  Specifically, Mr. Seighman testified that when Mr. Riess
chose to fill it as a - temporary vacancy, following 13.17 of the contract.”
fo Mr. Femrer's question “And according (o that provision, what happened?”
“Well, you would --- vou'd move the crew up, fill in the bottom, i

He pointed out that the decision was made 10 fill the job in this way until i1

could be dejermined how the mgoiia-tions would turp cut. In response io My, Perrar’s

guestion “A

posidon an

nd so, was il always the Company’s intention to —- to fill Mr, Ricss’s

8 regular basis?” he test fied: “It was, yes.” From this testmony, it is

apparent th

the duties performed by Mr, Risss were perrnanent. As a result, the

lamguage 1n Section 13.17 of the Agreement “Ternporary Vacancies for Shift Employees™

does not &

ly. Rathér, for a permanent vacancy, Section 13.19 applies. That section

* Ebnmi and Elkouri, Hyw Arbitretion Works, 5* cdition (1996) The Burcau of Mational Afairs,
Washington, 13.C., page 723,

12:186
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wPermaacnt vacancies shail he filled in accordance with Section TX,

Semority.” Sqetion IX xcguires the applivation of unit seriority.

The Cpmpany submitted a number of arbitration awards in support of its position.

Each of them in one way or another, stands [or the proposition that Management has the

digcrelion 16

11 & vacaat job when the work no longer exigis. In this case, however, it is

clear that thejwork of the Barge Unloasder Operator previously performed by Mr. Riess

cemtinzed 1o
fact distingu
submitted m

existed.

bvist, The position was filled by Mr. Goodwin on a temporary basis. This
ishes the present grievance from the arbitration awards that the Company

its Brief where it was determined by Management that the work no longer

Sincd it has previously been concluded that there was 2 permanent vacancy

resulting frofn the retirement of Mr. Ru¢ss, Section 10.4 poncerning job vacancies musl

also be considered. It statcs: “In conformance with past practice, vacancics shall not be

advertised fgr those jobs where employees progress through job classifications in a job

series.”
Tha §
the vacancy

They assert

Company coptends that it had a legitimate business reason for initially (iNing
created by Mr. Riess™s retiroment on a temporary basis due to negotiations.

that reshuffling crews wenld have resulted in paying change of schedule

costs for 20 fmployaes. While this may be tue, both parties are obligated to abide by the
f

provisions

the Agreement, As previonsly determined, the vacancy created by Mr.

Riess’s retifement was a penmanent vacancy and Section 13.19 was the appropriate

section to apply.

12:17
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Finally, the Company contends that no bargaining unit employecs were harmed.
Clearly this id ot the case. The grievants were denicd the opportunity to increase wapgas
and benefits Hy moving to new jobs that were ereatad by the retirement of Mr. Risss.

For all of these reasons, ths grisvance is granted. The grievants, inchuding the
senior Towbdat Operator who would have progressed had he not passed away are 1o be
made whole for the time peried in which the positions were filled on a temporary basis
umtil such tinfe as they were filled on a permanent basis. The senior Towboat Opcrator’s
share of the rgmedy is to be paid 1o his estate.

AWARD

The grievence is granted. The grievants, including the semor Towboat Operator
whe would ‘t’rve progressed had he not passed away are to be made whole for the time

period in which the pesitions were filled on a temporary basis until sach time as they
were filled og 2 permanent bagis, The senior Towboat Operator’s share of the remedy is

to be paid to lis estate.
ﬁﬂ &) T2 DAV
PHILIP W. PARKINSON
MAY 31, 2047
Washington, PA
14
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